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Guidelines § 15378(a) (“Project” defined as “the whole of an action”). As one court explained, 
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“[t]he entirety of the project must be described, and not some smaller portion of it.” San 
Joaquin Raptor Rescue Center u. County of Merced (2007) 149 Cal.App.4th 645, 654. Here, 
the RTC dismisses Progressive Rail’s planned expansion as a mere “aspirational goal[],” and 
asks the Court to focus instead on the minimum levels of freight required by the ACL 
Agreement. RTC:21. CEQA does not permit this approach. 

San Joaquin Raptor is instructive. There, the lead agency described the proposed 
project as allowing 260,000 tons of aggregate mining per year—an amount in line with prior 
operations. 149 Cal.App.4th at 650. The relevant permit, however, allowed production of up 
to 550,000 tons per year. Id. Despite assurances from the lead agency and the applicant that 
there would be no increase in production, the court held that CEQA required analysis of the 
larger amount authorized under the permit. Id. at 654-57.^ Here, the facts are more 
compelling: Progressive Rail has provided specific assurances to the RTC that it intends to 
expand freight use to at least 3,000 carloads per year, and the ACL Agreement both 
facilitates that expansion and places no limits on growth. AR 1:173-74; 2:577. 

Indeed, the RTC’s assertion that the expanded freight use may never materialize is 
irrelevant under CEQA. Development entitlements rarely require the developer to do 
anything. Nevertheless, CEQA mandates that the lead agency analyze the level of 
development that the agency has allowed. As the court explained in Christward Ministry u. 
Superior Court, “[t]he fact future development is not certain to occur ... does not lead to the 
conclusion no EIR is required.” (1986) 184 Cal.App.3d 180, 194-95; see Bozung v. Local 
Agency Formation Com. (1975) 13 Cal.3d 263, 279. 

The RTC’s reliance on Rodeo Citizens Assn u. County of Contra Costa (2018) 22 
Cal.App.5th 215 is misplaced. See RTC:21. In that case, the court emphasized that the 
expanded operations referenced by company executives would be limited by an existing air 

^ While San Joaquin Raptor concerns the adequacy of an EIR, its analysis of the “project” is 
based on Guidelines section 15378(a), which also applies to categorical exemptions. 
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DATED: November 19, 2018 


SHUTE, MIHALY & WEINBERGER LLP 




By: 


SARA A. CLARK 


Attorneys for Petitioner Santa Cruz County 
Greenway 
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